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py Rim to George W. Tyson. The power

was in the usnal form for the transaction

of business, for the collection of money, &o,

Tt also contained a power or clause, in these

words: “Also to draw and indorse checks,

notes, and bills of exchange, in my name,”

&e. The endorsement in question was proved

to be in the handwriting of George W. ‘'yson,

the atforney, and to have heen delivercd by
him to the agent of the plaintiffs.

On the cross-examination of the plaintiffs’
witnesses, It appeared “that the note was
given in part payment for a hill of exchange
that Iad been loaned to the firm of George

W. Tyson & Co., by the plaintiffs, for the

accommodation of that firm; that George W.

Tyson, the attorney named in the power,

was one of the firm of George W, Tyson

& Co., and was the person who handed the
note aforesaid fo the agent of the plaintiffs;
that George W. Tyson had at first given the

agent other notes for the bill, and had after-

wards substituted the note in  question,
among others, in lieu of the notes first given,

Although some objection was raised as to
the notification of the defendant as endorser
of the note, the defendant’s counsel rested
their defence principally on the ground, fhat
the power conferred no anthority on the ai-
torney to endorse this note; and they con-
tended, that the endorsement of the defend-
ant’s name upon the note, being made by
the attorney on a note not belonging to the
defendant, or in which the defendant was
intercsted, but on a note made by the firm
of George W. Tyson & Co., of which firm
the aftorney was a member, and the endorse-
ment being made by the atiorney for the
benefit of that fifm, and not for the benefit
of the defendant, or in relation to his Tus-
iness, it was not made in the due execution
of the power delegated to the attorney, but
Wwis unauthorized and void; that from the
nature of the transaction the plaintiffs were
fully apprised that the endorsement was not
aathorized by the power; and they contend-
ed also that there was no consideration
which could render the defendant liable un-
der the money counts. The plaintiffs’ coun-
Sel, ou the other side, insisted that the power
of attorney authorized the endorsement of
the note.

But THR COURT, after observing that
Several questions of law were raised upon
the case, declared that they considered the
eontrolting point to rest in the congiruction
of the power of attorney; and they decided
that the time construction of the power con-
fined the authority of the attorney to the
ransaction of the defendant’s business only,

v, Tyson, to endorse promissory notes, or
bills of exchange, in the name of the de-
Tendant, for the satisfaction of the individ-
ual debtg of the attorney, or of the firm
of which he wasg g member, or for his or
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BUTCHERS ASS'N v. SLAUGHTER
HOUSE CO.

[1 Woods, 50.J1
Circuit Court, D. Louisiana. June Term, 1870.
WRIT OF Brror—Errecr or ALLOWANCE — BECT-

RITY—SUPERSEDEAS,

1. Where the supreme court of a state gave
Judgment for a perpetual injunetion against de-
fendants, and they swod out a writ of error to
the supreme court of the United States, and
within ten days gave bond in the snm of $10,000
to supersede the judgment of the state court, a
Justice of the TInited States supreme court re-
fused, on motion, to require plaintiffs in error to
give an addilional bond with a4 larger penalty,
although satisfied that the bond alrcady given
was not sullicient to cover the fees and emolg-
ments claimed by defendants in crror, which
would eome to the possession of the pluintiffs
in error by reasom of the superscdeas of the
Judgment of the state court.

2. As soon as a writ of error from the United
States supreme court is applied for and allowed,
the jurisdiction of that court attaches and SUper-
sedes any further action of a justice of that
court at chambers,

4. It seems o he the seftled understanding of
the eourts of the United States that both appeals
and writs of error operate as a supersedeas
without any express order to that effect, if
taken within the proper time and with an offer
of the requisite security.

fAt chambers, The suits known as the
“Slaughter Heuse Cases” were brought in
the Louisiana state courts, and involved the
validity of a statate of that state granling
& 1monopoly to a corporation entitled the
“Crescent City Live Stock Landing &
Slaughter House Company.” The cases wore
decided in favor of the corporation in the
supreme court of Louigiana, and writs of
error were sucd out by complainants.]
On the 34 of June, 1870, an application was
made to Mr, Justice Bradley of the supreme
court of the United States, at chambers, in
New Orleans, to require additional bonds in
those cases, in which wrils of crror to the
supreme court of the United States had been
allowed and bonds already given [and the
justice declined to take any further action
in regard to the securifies].

C. Roselins, W. H. Huut, and J. P. Horner,
for the motion.

John A, Campbell, T. B. Cotton, and J. Q.
A, Fellows, contra.

BRADLEY, Circuit Justice. In these cases
writs of error were allowed, and bonds to
Drosecute and to answer all damages and
costs were taken within ten days from the
rendering of the decrees in the state court,
io which the writs were directed. The bonds
were required in such amounts respectively
ag then appeared to me sufficient, being the
sime as required on appeal from the state
district to the state supreme court. Affida-
vits have since been laid before me, for the

their benefit; and they gave judgment for
the defendant, .

* [Reported by Hon. William B, Woods, Cir-
cuit Judge, and here reprinted by permission.}
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purpose of showing that the amount of the
bonds is not sufficient as sccurity for the
damages which the defendants in error will
sustain if the writs are to be deemed a
supersedeas of the deerees and cxecufions
thereon, and if the decrees should be af-
firmed.

In the private suilz the decrces are not
for sums of money, cxcept as to costs; but
in the suits of defendants in error, they are
for perpetual injunctions against the plain-
tiffs in error, to resirain them from violating
the exclusive right granted to the defendants
of having cattle landings, live stock depots
and slaughter houses in New Orleans. In
the suits of the plaintiffs in error, the decrees
are for the dismissal of the petitions, and a
dissolution of the injunction obtained by the
plaintiffs, If these deerees should severaliy
be affirmed, there would still be no decrce
against the plaintiffs in errcr for the pay-
ment of any money, other than the costs;
but only for the perpetuity of the injunctions
of the defendants and the dissolution of the
injunctions of the plaintiffs,

But the defendants in errvor insist that they
will, in the mean time, sustain damage by
the suspension of their injunctions if they
are suspended by the writs of error, and by
the continuance of the plainiiffs’ injunctions,
if they are continued by the writ of errorn,
and that this damage will be Iargely in ex-
cess of the bonds taken on allowing the writs

of error. I do not sec any evidence that.

this effect will follow in any case but that
of the Live Stock Dealers and Butchers’ As-
sociation against the Crescent City Live Stock
Landing and Slaughter House Company. In
‘this ease it does appear that the probable
emolumenis and fees which will accumulate
and become due from the plaintiffs to the
defendants in error during the pending of
the appeal, will largely exceed ihe amount
of the bond taken. The bond is in the pen-
alty of $10,000, and the fees will prohably
accumulate in one year to the amount of
over $80,000. Buthave Y any right to demand
a bond sufficient to guaranty the payment of
this accumulation of fees? AtfirstTIsupposed
I had such a right; and I purposed requiring
a bond to be given o the amount of §100,000.
But on & more careful examination of the
cases, particularly of the case.of Roberts v.
Cooper, 19 How. {60 T. 8.] 375, 1 am satis-
fied that it would not be competent for me to
do so. In that case a plaintiff in ejectmentre-
covered the land and nominal damages. The
defendant brought a writ of errov and gave a
bond of only $1,000, being all that the judge
required. An affidavit belng presented to
the court, showing that by Dbeing kept out
of possession pending the writ of error, the
plaintiff wouid suffer §23,000 damages, the
court refused to order an increase of the
bond, holding that the case was not provided
for by any legislation of congress.

On further examination, I am not entirely
satisfied that I could now order an additional
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bond, if onc were proper to be demandeq,
The language of several of the cases seceng
to imply that as scon as the writ of error or
appeal is allowed, the jurisdiction of the gg.
preme court attaches to the case, and supepr-
sedes the further action of the judge at cham-
bers. In the Rubber Co. v. Goodyear, §
Wall, [78 U. 8.] 1566, the court says: “In
equity cases, the appellate jurisdiction of
this court attaches upon the allowance of
the appeal.” And again: “The queslion of
sufficicncy (of the bond) must be determined
in the first instance by the judge who signs
the citation, but after the allowance of the
appeal, this question, as well as every other
in the cause, becomes cognizable here” I
am referred to one ecase, that of Black v.
Zacharie, 3 How, [44 U. 8] 493, In which the
cirenit court of the district of Lounisiana an-
nulled their order for a supcrsedeas on ae-
count of the insufficiency of the hond. In
the cases before me, T have made no order
for a supersedeas, but have left the cases to
the legal effect of the several writs of error
allowed, having simply approved the several
bonds which were tendered in the cases,
That approval undeubtedly imports that the
Dbonds are sufficient for o supersedeas of fur-
ther proceeding under the decrees, so far as
a writ of error can legaly operate as such,
and to that extent it was my intention that
they should operate. -
The guestion as io what is the legal effcet
of writs of error on subscguent proceedings
in these cases, it is not necessary for me to
decide. The suits are really suits in equity,
the relief sought heing an injunetion, which
is purely equiiable relief, In DIngland, ap-
peals from decrees in cquity do not suspend
proceetdings in the court below, nor the opera-
tion of the orders or dccrees appealed from,
unless, on special application, an order to
that effect be made, either by the court ap-
pealed from or the cowrt appealed fo. But
the reason for this rule seems fo he that ap-
peals are allowed there from inmterloeutory
as well as final orders and decrees; and if
every appeal had the effect of suspending
further proceedings, no case would ever be
determined except by consent of parties. The
Warden v, Morris, 9 Ves. 31G; Huguenin v.
Bagely, 15 Ves. 184; Waldo v. Caley, 16 Ves.
206. Amnd it seems to he the settled under-
standing of the courts of the United Staies,
in which and to which appeals are only al-
lowed from final deécrees, that an appeal, as
well as a writ of errvor, operates as a super-
sedeas, if taken within the proper time and
with an oifer of the requisite security, “The
act of 1803,” says Mr, Justice MeLean, in
Stafford v, Union Banlk of Louisiana, 16 How,
37 U. 8.] 135, “places appeals in chancery
on the same footing as writs of error. [2
Stat. 244, § 2.1 And in the case of Caflett v.
Brodie, 9 Wheat. [22 U. 8.] 553, this cowt
neld that gecurity must be given on a writ
of error to operate ag a supersedeas for the
amount of the judgment.”' And again:
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“There is no disevetion to be exercised by
the judge taking the bond when the appeal
or writ of error is to operate as a super-
sedeas. This rule was established in 1817,
and has been adhered to ever since” Id.
140, In Rubber Co. v. Goodyear, 6 Wall, [73
T. 8.] 166, the court say: ‘“What iz neces-
sary, is, that it [the security] be suificient,
and when it is desired to make the appeal a
supersedeas, that it be given within ten days
of rendering the deerea,”

But suppese it to be granted that an appeal,
properly allowed, is a suspension i equity
cases a8 well as in cases of law; of what is
it a supersedeas? Does it supersede the de-
crec? Wil a defendant, after appealing
from a decree for speeific performance re-
quiring him to execute a deed, be amenalhle
to an attachment if he neglects to execute
such deed? If would scem to be the logical
consequence that the whole coffect of the de-
cree is susponded, and ihat without some
special order to the contrary (which it seems
can only be made by the appellate court),
things must remain in statu quo ante decre-
tum until the appeal is determined.® But on
this subjeet parties must take the law at
their peril, as I cannof, sitting here, malke
any juadicial determination which will bind
them. The result simply iz that I must, un-
der the circuunstances, decline to take any
further action with regard to the securities.

Case No. 2,285,
In re BUTLER.
Ex parte WENDLINGER.
[2 Hughes, 247,]"

District Court, . D, Virginin. Nov. Term,
1875.

Vu¥voxr’s Liex—T,088 BY TACHES.

Where a bond for part of the purchase-money
of land has been assigned by the vendor, and the
vendor, upon a representation by the vendee that
ha has paid the said hond (o ity holder, makes a
deed to him of the land, and the deed iz punc-
tually recorded, and the holder of the boud, who
resides in the aame county with the vendor and
vendee and the land, fails to assert his equity in
the land for fifteen years, during which other
Hens against the vendes attach upon the land,
held, that the equity of the holder of the bond
is lost by laches, or iz no greater than the equi-
ties subsequently attaching to the land, and that
the court will not hear a prayer to subject the
land to the payment of the hond.

In bankruptey. Some time in the year 1857
James T. Butler purchased from L. C. Pea-
trossa tractof land in Caroline county, known
43 “Ready Church,” containing 183 acres, for
the sum of $1,830. In Auvgust, 1857, James
T. Butler executed his bond to Peatross for
$524.63, in part payment of this land. Pea-
tross assigned this bond to T, L. Scott. In

. This subject is diseussed, and a somewhat
ﬂ‘lﬂ’erent view taken, in “Slaughter Hounge
Cases,” 10 Wall, [77 U. 8] 273.

{Case No. 2,235) BUTLER

Novemher, 1858, Builer informed Peatross
that he had settled this bond with Scott, or that
the balance of accounts between himgalf
and Scott woutd show the bond tobe about set-
tled, or something to that effect. Thercupon
Peatross and wife executed a deed to Butler
for this land, a copy of which is filed with the
papers. This deed was promptly admitted
to record in Caroline county, where the land
was gituated, T, L. Seott has himself become
2 bankrupt, and his assignee [\ H. Wend-
linger], by petition dafted 8th May, 1873,
not filed in this canse umtil a date not known,
claimg that this bond was not settled by
Butler, although Scott admits that there were
unsettled accounts between themn, and prays.
that what is due on the bond may be gatisfied
out of the land. Scolt had always retained
this bond till his assignee filed it with hisdep-
osition as 2 elaim against James T. Butler
in this cause. Under ithe laws of Virginia,
since the adoption of the Code of 1849, there
can, in general, be no vendor’s lien for the
purchase-money of real estate, where a deed
actually passes, unless it be expressly re-
gerved in the deed. Here the vendor (Pea-
tross) assigned a bond of the vendee (Butlery

for part of the purchasemoney of land to.
Scott, and soon afterwards, on a represenia-
tion of the vendee that the bond had been
paid, made a deed of the land to the vendee

(Butler), containing no reservation of lien for
the bond held by Scott. This deed, when

recorded, was notice to the world of its ex-
istence, binding by law on all subsequent
purchasers; and Scott. who Iived in the coun-

ty and in the very neighborhood of the ven-

dor and vendee, the vendee, Butler, having
possesgion of the Iand all the while, and hav-

ing dcalings with Scott as a merchant, held

his bond for more than twelve years without

any inguiry as to Butler's title,. Butler had the
possession and the legal title until his bank-

ruptcy, when both title and possession passed

to his assignee for the benofit of, first, But-

ler’s lien creditors; and, second, Butler’s gen-
eral creditors. The liens by judgment acern-

ed after the deed of Peatross to Butler, Itis
not pretended that Scott gave notice of his
lien to anyhody. These Jjudgments all attach-
ed without notice of the cxistence of Scott's
claim. Butler's assignee is, of course, clothed
oniy with the title which Butler had.

I do not feel disposed to deny that Scott
had an equitable lien upon the land after
the deed of Peatross to Butler, which he
could have enforced against Butler, He
could have enforced it for the reason that g
representation of Butler to Peatross, whether
true or false, could not deprive Scott of any
rights he may have had. TIf it were n fact
{which is vigovously denied) that Builer did
owe Seott the bond at the time Butler obtajn-
ed the deed from Peatross, then Scott’s lien
in equity remained notwithstanding the deed
made by Peatross. But it iz also true that in

* [Reported by Hon. Rohert W, Hughes, Dis-
triet Judge, and here reprinted by permission.]

the period of more than Hvelve years that fol-
lowed other equities attached upon that same




